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As has been widely publicised, the
standard rate of VAT will return to
17.5% with effect from 1 January 2010.

The relatively recent experience of
managing the change from 17.5% to 15%
will be fresh in most people’s minds, and for
most the return to the 17.5% rate will
simply mean the operation of the special tax
point rules in reverse. However, an
important difference this time is that there
is special anti-forestalling legislation to
prevent abuse of those rules.

Tax points - a reminder

The VAT tax point rules are set out in
summary in the panels in this briefing. In
cases where a supply can be treated as
taking place either before or after the date
of the rate change, suppliers will have a
choice as to what to do. Where the
customer can reclaim the VAT there is
probably no benefit in adopting the special
rules that apply on a change of rate.

In most other cases people will wish to take
advantage of the lower rate to the fullest
extent they can and apply that rate to the
whole of the supply (whereas, when the
rate went down, people were anxious to
split supplies to take advantage of the part
to which the lower rate applied).

Typically, therefore, the question will be:
“What happens if | receive payment or
issue an invoice before 1 January 2010, but
deliver goods or perform a service
afterwards?” In most cases, the supplier will
be able to opt for the lower rate.
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Types of Tax Point

Anti-forestalling

This special legislation works by applying a
supplementary charge of 2.5% in specific
circumstances, to transactions entered into
on or after 25 November 2008.

The supplementary charge is designed to
operate (a) when a customer is not entitled
to reclaim in full VAT charged to him, and
(b) where the basic tax point occurs after
the rate change but there is an actual tax
point before that date. In addition, one of
the following conditions must be met:

e the supplier and customer are connected,
directly or indirectly,

® payment is not due until more than 6
months after the supplier’s invoice date,

e the payment is financed by the supplier
(or someone connected with him), or

e where the ATP is after 31 March 2009
and the value of the relevant supplies
(which can include schemes) exceeds
£100,000 (unless it can be shown this is
normal commercial practice).

Similar provisions apply to grants of rights
as an avoidance mechanism. The
supplementary charge will also apply to
some services that do not have a BTP, or
where the BTP is preceded by periodic
billing or payment. These “Listed supplies”
include construction services, water, fuel
and power, and rentals under a long lease
(but not premiums).

This briefing cannot give a complete
description of these complex measures. If
you think you might be affected you should
take further advice.
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Transaction examples

Rent

There is no BTP for standard rate rent. If
you would normally invoice rent before

1 January for later periods you can charge
15%, or apportion payments received after
31 December for periods spanning the
change.

The anti-forestalling provisions will not
apply in the case of rent if the invoice is
for not more than one year in advance,
provided that is in accordance with your
normal commercial practice when no VAT
rate increase is expected.

Professional services

Accountants, solicitors, and barristers can
provide either continuous supplies of
services, or one-off supplies. The normal
rules should be applied accordingly.
Solicitors receiving legal aid payments
(SMPs), or barristers using receipted fee
notes as invoices, after 31 December can
apportion these and apply 15% to work
done before 1 January.

Construction services

Work completed before 1 January but paid
for or invoiced afterwards can be supplied
at 15%. Work in progress on 1 January can
be apportioned, based on measurable work
or normal costings. Work paid for or
invoiced before 1 Januay but done
afterwards can be charged at 15% subject
to anti forestalling.

Asset leasing

Where you issue an invoice for periodic
payments up to 1 year in advance, some of
which fall due on or after 1 January 2010,
you will need to reinvoice at 17.5% the
payments that fall due after 31 December
2009.

Pubs & clubs

The Treasury has announced a special
easement for businesses, such as pubs and
clubs, that will carry on trading past
midnight on 31 December 2009 in a single
session. They will be allowed to account for
VAT at 15% on the 1st January income.

Continuous supplies of services

Where there is an ATP prior to 1 January
for services provided afterwards the seller
should account for VAT at 15% (subject to
anti-forestalling). Where the ATP arises on
or after 1 January the rate will be 17.5%.
However, if some of the work was
performed before, the charge may be
apportioned (see also Asset Leasing).

Other services

Where there is a single supply of a service
which is nonetheless provided over a
period spanning the date of the change,
there will be a basic tax point falling after
31 December. If all tax points fall on or
after 1 January but some work was
performed before then the seller may still
treat that part of the work as liable to 15%.

Acquisitions

If you acquire goods from other EU
member states the tax point is the date of
your supplier's invoice or the 15th day of
the following month. VAT should be at
17.5% on that basis on or after 1 January.

VAT Accounting

If you have provided goods or services
before 1 January but do not raise an
invoice until later you may be able to apply
the old or the new rate.

If you invoice later at 17.5% you can still
subsequently re-invoice at 15%, provided
this is done within 45 days of the rate
change (i.e. by 14 February 2010). Buyers
should take care to ask for credit notes
within that time limit, as it will be too late
to correct it afterwards.

Goods

Generally the same rules apply to goods as
to services. However, it is important to
ensure that any pre-payment for goods is
for specific rather than generic items.

Special situations

If your business operates a flat rate
scheme, or a retail scheme, or a second
hand scheme or any other scheme or
approval such as self-billing affecting the
time at which transactions are recognised,
you will need more detailed guidance.

Also, the rate change generally will have a
consequence for fuel scale charges and
possibly the Payments on Account Scheme.

There are some supplies or businesses that
require special consideration and which are
beyond the scope of this briefing. These
include:

e Coin operated machines
e Investment gold

® Goods in warehouse

e Hire purchase

e Royalties

e Clubs and associations
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